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Copyright
 (a) Copyright protection subsists, in accordance with this title, in original works of 
authorship fixed in any tangible medium of expression, now known or later developed, 
from which they can be perceived, reproduced, or otherwise communicated, either 
directly or with the aid of a machine or device. Works of authorship include the 
following categories: 

(1) literary works; 

(2) musical works, including any accompanying words; 

(3) dramatic works, including any accompanying music; 

(4) pantomimes and choreographic works; 

(5) pictorial, graphic, and sculptural works; 

(6) motion pictures and other audiovisual works; 

(7) sound recordings; and 

(8) architectural works. 

17 U.S.C. Sec. 102 Subject matter of copyright: In general (United States Code (2017 Edition))



Can’t Copyright an idea

(b) In no case does copyright protection 
for an original work of authorship extend 
to any idea, procedure, process, system, 
method of operation, concept, principle, or 
discovery, regardless of the form in which 
it is described, explained, illustrated, or 
embodied in such work. 

17 U.S.C. Sec. 102 Subject matter of copyright: In general (United States Code (2017 Edition))



Look, Up in the Sky!



Meanwhile, at the newsstand
June 1938: First Superman Comic 
Published in “Action Comics.” Character 
had super-human powers and an alter-
ego newspaper reporter named “Clark 
Kent.” 

February 1940: Fawcett introduced 
“Captain Marvel in Whiz Comics. Captain 
Marvel was an “avenger of evil” and the 
dual personality of Billy Batson, a 
radio reporter.  

Whiz Comics and Action Comics sold for 
the same amount.  

"Captain Marvel" closely resembled 
"Superman" in his athletic figure and in 
his costume, as well as in the 
superhuman feats performed. 

National Comics Publications v. Fawcett Publications, 93 
F.Supp. 349 (S.D.N.Y., 1950)



Analysis 
Superman was original:  

”So far as the pictorial representations and verbal 
descriptions of `Superman' are not a mere delineation of a 
benevolent Hercules, but embody an arrangement of 
incidents and literary expressions original with the 
author, they are proper subjects of copyright and 
susceptible of infringement because of the monopoly 
afforded by the act. * * * the complainant is not entitled to 
a monopoly of the mere character of a `Superman' who is a 
blessing to mankind”. 

National Comics Publications, at *355, citing Detective 
Comics v. Bruns Publications, 2 Cir., 111 F.2d 432, 433. 



Analysis 

Fawcett Conceded the 
creators of Captain 
Marvel had access to 
Action Comics. 

National Comics Publications, at *355.



Copying 
Conflicting testimony over Copying. 

 Both "Captain Marvel" and "Superman" have the same athletic physique. 
Both have substantially the same clean-cut faces. Both wear the 
conventional regalia of the gymnast or circus acrobat — skin-tight 
uniforms, boots, and a cape which is used in flying.  

The only real difference is in the color of their costumes, "Superman's" being 
blue and "Captain Marvel's" red.  

The incredible feats, performed by both, such as leaping great distances, 
flying through the air, exhibitions of marvelous strength and speed, and 
imperviousness to bullets, shells, explosions, knives and poisons, are 
identical, and the settings in which the feats are performed are often 
closely similar.  

Substantially all of the feats performed by "Superman" are later 
duplicated by "Captain Marvel."  

Identical phrases, expressions and dialogues are frequently found in the 
panels. 

National Comics Publications, at *355-356.



Copying : Superman
"Superman" is represented 
as a normal human being, a 
meek newspaper reporter 
wearing eye glasses (Clark 
Kent), who, by throwing off 
his regular clothes, 
appears in his athletic 
costume and becomes a 
superhuman being and 
performs superhuman 
feats in the interests of 
justice and to overthrow 
evil. “ 

National Comics Publications, at *355-356.



Copying  Analysis -  
Captain Marvel

Captain Marvel" is likewise 
represented as a normal 
human being, a radio 
reporter (Billy Batson), who, 
by uttering the magic word 
"Shazam", is transformed 
into a superhuman being, 
and, in that capacity, also 
performs superhuman feats 
in the interests of justice 
and to overthrow evil.  

National Comics Publications, at *355-356.



Copying - Analysis

There are villains in both stories, 
mad scientists who resemble each 
other in appearance, and who, by 
similar devices and methods, 
attempt to dispose of the hero 
("Superman" or "Captain Marvel"), so 
that they can execute their plans of 
destruction without molestation. 

National Comics Publications, at *355-356.



Abandonment? 

”superman" published as 
newspaper comic strip 
without proper copyright. 

National Comics Publications, at *358-359



Vampira v. Elvira

Nurmi v. Peterson, 10 U.S.P.Q.2d 1775 (C.D. Cal. March 31, 1989



Creatures of the Night

Maila Nurmi performed as horror movie hostess 
Vampira  in the 1950s. 

Cassandra Peterson performed as horror movie 
hostess Elvira in the 1980s. 

Peterson contacted Nurmi in 1981 for permission to 
re-create Vampira. Negotiations failed and Peterson 
created Elvira. 

Nurmi sued Peterson for violating the Lanham Act 
and California State claims for unfair competition, 
violation of the right to privacy, and publicity. 



“Likeness” and  
Unfair competition

 "likeness" means an actual 
representation of a 
person, rather than a 
close resemblance under  
Cal.Civ. Code §3344 (unfair 
competition) 



Not actual likeness 

Court dismissed the “likeness” 
claims, because Defendant used some 
of Vampira’s props, clothes, and 
mannerisms.  

Defendant did not appropriate the 
plaintiff's name, voice, signature, 
photograph, or likeness.



Court’s Reasoning
The defendants' interpretation of the meaning of "likeness" as it 
appears in §3344 to mean an actual copy of another's features is 
also more natural in light of contemporary entertainment 
industry practices.  

Under the plaintiff's definition, if a person merely were to wear 
another's clothes or emulate another's mannerisms, an action 
would lie under §3344 because a "likeness" was being appropriated. 
However, such a definition would expand §3344 to freeze all rights 
to certain props, clothing, or other qualities surrounding a 
character with the first person to portray a given part.  

In effect, all subsequent actors would be subject to legal 
challenge on the grounds that they had copied elements of 
characters portrayed by earlier generations of actors. This result 
would greatly inhibit the development of the entertainment arts 
and the freedom of expression, a result the Court finds cannot 
have been intended by the California legislature in drafting §3344.



Star Wars v.  
BattleStar Galactica



Star Wars v.  
BattleStar Galactica

Did BSG Infringe on Star Wars? 

Plaintiffs arguments focused on Bar 
scene with aliens, Dagitt referred to 
as a Droid, Look of Darth Vader and 
Cylons, and X-Wings and Viper space 
fights. 

Twentieth Century-Fox Film Corporation et al. v. MCA, Inc. et al. 1980 U.S. Dist. LEXIS 16637; 209 U.S.P.Q. (BNA) 200 (C.D. Cal. August 22, 1980) 



Let’s Ignore FX People worked 
on both series

The Great Ralph Macquarie



Test
 Was there substantial similarity in 
idea between the two works?  

If Yes, was there is substantial 
similarity in the expression of the 
idea? 

An idea is not protectable  

 Krofft v. MacDonald's, 562 Fed. 2d. 1157.



Krofft Test Explained 

 To visualize what an idea is, our 
Circuit said in Krofft that a statute 
of a nude human figure is an idea, 
and a statute of a horse or a 
painting of a nude human figure is a 
different idea; and, thus, the latter 
two could not infringe the 
copyright on the statue of the 
human figure.



Different Ideas
 If you go beyond just a struggle between 
good and evil in space, in describing the 
idea of motion pictures like these-- and if 
you include something about the central 
character and the story line -- that next 
small step leads you to the conclusion 
which I have made, that these two 
pictures have different ideas. 

Twentieth	Century-Fox	Film	Corporation	et	al.	v.	MCA,	Inc.	et	al.	
1980	U.S.	Dist.	LEXIS	16637	at	*9;	209	U.S.P.Q.	(BNA)	200	(C.D.	Cal.	August	22,	1980)	



The “Idea” of Star Wars

 In STAR WARS the central character is Luke Skywalker, and the movie is a 
story of his maturation and coming of age. In the beginning he is a rural 

boy following peaceful pursuits, but involved in a search for self-identity.

STAR WARS is pure fantasy. It is a morality play.



The “Idea” of Star Wars
Obi-Wan Kenobi, also an important 
character, is essentially God, the 
touchstone of morality and the 
giver of the essential philosophy of 
life. He, too, is unreal and symbolic. 

Darth Vader, another very 
important character, is likewise 
unreal, and symbolic. He is 
Mephistopheles, the incarnation of 
evil. 

The only character in STAR WARS 
with human, mundane traits and 
feelings is Han Solo, who is less 
important and less central than 
the other four. Han Solo is merely a 
stereotypical sidekick. 



The “Idea” of  
Battlestar Galactica

 BATTLESTAR GALACTICA could just as well be 
the cowboys versus the Indians except that it 
is in space garb. All of the characters, 
including all of the important and central 
characters, are quite human with weaknesses 
and feelings to which we are accustomed. 

BATTLESTAR GALACTICA is essentially a story of 
some nice people attempting to lead a 
bewildered, homeless band out of the 
wilderness, so to speak, and back to the land 
of their fathers.



Comparing the  
Cantina and Casino Scenes

 In STAR WARS, the cantina is the dingy hangout for 
galaxy outlaws of the worst type, and is used as a 
setting for a search by the hero for a mercenary 

pilot to make an interplanetary journey.



Comparing the  
Cantina and Casino Scenes

 In GALACTICA, the atmosphere is totally 
different. The setting is a well-lit, well-
liquored area of the Las  Vegas casino-
type, with revelry and gambling in 
progress. 

There is no menace in the STAR WARS casino 
other than the potential for violence; 
but in GALACTICA, if one of the revelers 
finds himself on the lowest floor, the jig 
is up, and he will soon be mummified.



Scene a Faire
 A certain type of scene, or a certain 
situation of standard characters 
vis-a-vis each other becomes so 
commonplace, so customary, that it 
is almost always found -- and the 
viewer or listener almost always may 
expect to see or hear it whenever the 
play, the movie or the book deals 
with a given topic, or involves what 
is called a certain genre.



District Court’s Ruling
 I find that there is no bona fide 
dispute of material fact, and that the 
defendants have demonstrated 
entitlement to judgment as a matter 
of law. They are entitled to judgment 
as a matter of law, because there is 
found to be no substantial similarity 
between plaintiffs' picture taken as a 
whole and defendants' picture taken 
as a whole.



Court of Appeals
we conclude that the films do 
in fact raise genuine issues of 
material fact as to whether 
only the Star Wars idea or the 
expression of that idea was 
copied.  
Twentieth Century-Fox Film Corp. v. MCA, Inc., 715 F.2d 1327, 217 USPQ 611 (C.A.9 (Cal.), 1983) 



Alleged Similarities
(1) The central conflict of each story is a war between the 
galaxy's democratic and totalitarian forces. 

(2) In Star Wars the young hero's father had been a leader 
of the democratic forces, and the present leader of the 
democratic forces is a father figure to the young hero. In 
Battlestar the young hero's father is a leader of the 
democratic forces. 

(3) The leader of the democratic forces is an older man, 
displaying great wisdom, and symbolizing goodness and 
leadership, with a mysterious mystical ability to 
dominate a leader of the totalitarian forces. 

(4) An entire planet, central to the existence of the 
democratic forces, is destroyed.



Alleged Similarities
(5) The heroine is imprisoned by the totalitarian forces. 

(6) A leading character returns to the family home to 
find it destroyed. 

(7) The search by the totalitarians and the liberation 
attempt by the democratic forces are depicted in 
alternating sequences between the totalitarian and 
democratic camps. 

(8) There is a romance between the hero's friend (the 
cynical fighter pilot) and the daughter of one of the 
leaders of the democratic forces. 



Alleged Similarities
(10) There is a scene in a cantina (Star Wars) or casino 
(Battlestar), in which musical entertainment is offered 
by bizarre, non-human creatures. 

(11) Space vehicles, although futuristic, are made to 
look used and old, contrary to the stereo-typical 
sleek, new appearance of space age equipment. 

(12) The climax consists of an attack by the democratic 
fighter pilots on the totalitarian headquarters. 

(13) Each work ends with an awards ceremony in honor 
of the democratic heroes. 



Star Trek Axanar
“Fan Film” 
Raised over 
$1 million on 
Kickstarter  

Sued for 
copyright 
infringement 



Proving Infringement 
Copyright infringement occurs when there is  

(1) ownership of a valid copyright, and  

(2) copying of original elements of a work.  

Funky Films, Inc. v. Time Warner Entm’t Co., L.P., 462 F.3d 1072, 1076 (9th Cir. 2006).  

Copying can be shown through substantial similarity of a 
work.  

In the Ninth Circuit, substantial similarity requires both 
an “extrinsic” (objective) and “intrinsic” (subjective) 
comparison of the original work and the allegedly 
infringing work.  

Dr. Seuss Enterprises, L.P. v. Penguin Books USA, Inc., 109 F.3d 1394, 1398 (9th Cir. 1997).



Objective Similarity 
The extrinsic test has three steps:  

the court must “dissect” the work into elements,  

then “filter out” and disregard the unprotectable 
elements, and  

compare only the protectable elements of the work 
with those of the allegedly infringing work.  

It is important to filter out the nonprotectable 
elements because “scenes à faire,” or elements flowing 
naturally from generic plot-lines, are not 
protectable.  

Funky Films, Inc. v. Time Warner Entm’t Co., L.P., 462 F.3d 1072, 1077 (9th Cir. 2006).



Protectable Elements
Garth of Izar. The court ruled that 
this legendary starship captain was 
entitled to copyright protection.  

Garth of Izar appears as a live action 
character, so he has “physical as well 
as conceptual qualities.” He is famous 
for his exploits in the Battle of 
Axanar and his exploits are required 
reading at the Starfleet academy.  

The court noted that “Garth’s identity as a 
Federation hero sufficiently delineates him and sets 
him apart from a stock spaceship officer.” 



Protectable Elements
Klingons and Vulcans. The court noted that these species 
“may be entitled to copyright protection.” 

Klingons are a “militaristic, alien species” from the planet 
Qo’noS and are long-time enemies of the Federation. 
Klingons have distinctive physical features including 
ridged foreheads, dark hair and skin, upward sloping 
eyebrows, and the men have facial hair. 

Vulcans are a species that values logic and reason over 
emotions. They are advanced technologically and are 
part of the Federation. They have pointed ears and 
upswept eyebrows; the men usually have bowl-shaped 
haircut. 



Protectable Elements

Costumes- The court viewed several Star Trek 
costumes as artistic and likely to “contain 
original expressions protectable under 
Copyright Act.” 

The court also found that the Vulcan 
Ambassador Soval’s uniform—an “Asian-style 
long robe and a drape decorated with Vulcan 
writing”—is also likely to be copyrightable. 

Paramount Pictures Corp. and CBS Studios Inc. v. Axanar Productions, Inc., Case No. 2:15-cv-09938-RGK-E, Dkt. 88-70 at 7. 



Protectable Elements
Other elements: planets, spaceships, plot points, sequence of 
events, dialogs, mood, and theme. The court noted that elements 
from Star Trek might be protectable, including the following: 

Planets (Axanar, Qo’noS, and Vulcan) 

Military spaceships including Klingon battlecruisers, Vulcan 
ships with an engine ring, and Federation spaceships 

Space travel elements such as spacedocks, Vulcan buildings 
(cathedrals with sword-blade shaped domes, federation logo, 
stardate, transporters and warp drive 

Weapons such as phasers and photon torpedoes 

Plot points, sequence of events, and dialogs from Star Trek 

Mood and theme of Star Trek as science fiction action adventure



Star Trek Fan Films
The fan production must be less than 15 minutes for a 
single self-contained story, or no more than 2 
segments, episodes or parts, not to exceed 30 minutes 
total, with no additional seasons, episodes, parts, 
sequels or remakes.   

The title of the fan production or any parts cannot 
include the name “Star Trek.” However, the title must 
contain a subtitle with the phrase: “A STAR TREK FAN 
PRODUCTION” in plain typeface. The fan production 
cannot use the term “official” in either its title or 
subtitle or in any marketing, promotions or social 
media for the fan production. 



Star Trek Fan Films
The content in the fan production must be original, not 
reproductions, recreations or clips from any Star Trek 
production. If non-Star Trek third party content is used, all 
necessary permissions for any third party content should be 
obtained in writing. 

If the fan production uses commercially-available Star Trek 
uniforms, accessories, toys and props, these items must be 
official merchandise and not bootleg items or imitations of 
such commercially available products. 

The fan production must be a real “fan” production, i.e., 
creators, actors and all other participants must be 
amateurs, cannot be compensated for their services, and 
cannot be currently or previously employed on any Star Trek 
series, films, production of DVDs or with any of CBS or 
Paramount Pictures’ licensees.



Star Trek Fan Films
The fan production must be non-commercial: 

CBS and Paramount Pictures do not object to limited fundraising for the creation 
of a fan production, whether 1 or 2 segments and consistent with these guidelines, 
so long as the total amount does not exceed $50,000, including all platform fees, 
and when the $50,000 goal is reached, all fundraising must cease. 

The fan production must only be exhibited or distributed on a no-charge basis and/
or shared via streaming services without generating revenue. 

The fan production cannot be distributed in a physical format such as DVD or Blu-
ray. 

The fan production cannot be used to derive advertising revenue including, but not 
limited to, through for example, the use of pre or post-roll advertising, click-
through advertising banners, that is associated with the fan production. 

No unlicensed Star Trek-related or fan production-related merchandise or services 
can be offered for sale or given away as premiums, perks or rewards or in 
connection with the fan production fundraising. 

The fan production cannot derive revenue by selling or licensing fan-created 
production sets, props or costumes.



Required Disclaimer 
The fan production must display the following 
disclaimer in the on-screen credits of the fan 
productions and on any marketing material including 
the fan production website or page hosting the fan 
production:  

“Star Trek and all related marks, logos and 
characters are solely owned by CBS Studios Inc. This 
fan production is not endorsed by, sponsored by, nor 
affiliated with CBS, Paramount Pictures, or any other 
Star Trek franchise, and is a non-commercial fan-made 
film intended for recreational use.  No commercial 
exhibition or distribution is permitted. No alleged 
independent rights will be asserted against CBS or 
Paramount Pictures.”



Star Trek Fan Films

Creators of fan productions must 
not seek to register their works, nor 
any elements of the works, under 
copyright or trademark law. 

Fan productions cannot create or 
imply any association or 
endorsement by CBS or Paramount 
Pictures.



Lessons learned for Creators?

Be Original 

Ideas are Not protected 

Check Rules on Fan Films



Questions?

Thank you 

josh@BowTieLAw.com

mailto:josh@bowtielaw.com

